
EDITORIAL COMMENTS 
 

Insolvency and Bankruptcy Code 2016 
 

The much awaited Insolvency and Bankruptcy Code, 2016 has finally been 
passed by Parliament thus bringing in a much needed reform in the 
Bankruptcy laws of the country. Though the code is yet to be notified, 
however the same has been assented by the President. 
 
The legal framework for dealing with financial default in India has been a 
cause for major concern for quite some time now. It was generally felt that 
the same needs to be ramped up to come up to global standards especially 
after the globalization of the Indian economy post economic liberalization.  
 
The civil recovery process under the general law and the recovery through 
the special tribunals under the special laws for banks and financial 
institutions also proved ineffective and time consuming. The industrial 
revival through special laws for sick companies also did not achieve the 
desired results. To add to the misery, the winding up process for companies 
under the Companies Act too proved equally ineffective. The Provincial 
Insolvency Laws dealing with individual insolvencies were no less inefficient 
being more than a century old. 
 
A poor legal framework for credit recovery not only shook the confidence of 
the corporate investors as well as the lenders, it also hampered the growth 
and development of the new credit instruments and markets. A huge level of 
NPAs in the banking sector can be attributed, to a large extent, to the 
inefficient legal and institutional framework in the country to deal with 
credit defaults.  Under such circumstances, it was but natural to review the 
existing legal and institutional framework and the new law is an attempt in 
the right direction. 
 
Unlike the previous regime, the new law consolidates the legal framework 
relating to both corporate as well as non- corporate insolvencies into one 
single code. This would provide a greater clarity and consistency in the 
application of law. The law deals with both the revival as well as resolution 
of insolvencies through a timely and efficient manner. DRT and NCLT to act 
as the adjudicating authorities thus eliminating the cumbersome court 
process under the old law. The insolvencies to be executed through a newly 
developed set of professionals who would be regulated by a Insolvency and 
Bankruptcy Board of India. Specially developed Information Utilities would 
collect, collate, authenticate and disseminate financial information to be 
used in insolvency and bankruptcy proceedings. 
 
The basic scheme of the new law is that in the event of a default on debts 
the control of the entity should shift from its management to a committee of 
creditors who, in turn, will evaluate the proposal for this revival from 
various stakeholders within a time period of 180 days to decide reviving the 
company or taking it to insolvency. This would ensure that the precious 
economic resources of the company are put to a productive alternative use 
without wastage of time which was a major concern under the previous 
regime. It is hoped that new law would be efficiently implemented to be a 
catalyst in the industrial and economic growth of the country. 
 
                                                                                       R P Sharma 
                                                                                        Chief Editor    



 
VIEWS 

 
DIRECT TAX DISPUTE RESOLUTION SCHEME, 2016 

 
INTRODUCTION: 
  
One of the major areas of concern for Government is litigation in direct taxes. 
Government in order reduces the backlog of cases and to reduce the cost of 
handling such cases and to realize the dues pending due to such cases, 
government has introduced Direct Tax Dispute Resolution Scheme. The Finance 
Act 2016 has inserted a new chapter X titled as “The Direct Tax Dispute Resolution 
Scheme 2016. The scheme is all set to come into force from 1st June 2016. 
 
The Scheme aims to reduce the pending litigations enabling the Government to 
realize revenue dues in an expeditious manner and to provide an alternative 
mechanism to resolve tax disputes. 

 
 

The scheme envisages two types of disputes namely, ‘specified tax’ and ‘tax 
arrears’. 
 
“Specified Tax” means a tax dispute pending on 29-2-2016 which has arisen as  a 
result of retrospective amendment . ‘Tax Arrears” means tax , interest and penalty 
in respect of which an appeal is pending for adjudication before the CIT(A) or 
CWT(A) under the Income Tax  Act and Wealth Tax Act respectively , as on 29-02-
2016 
 
Mode of Operation of the Scheme: 
 
a. A person who is opting for this scheme shall be required to make a declaration in 
the prescribed form and manner to the designated authority, who shall not be 
below the rank of commissioner of Income Tax.  
 
 b. Declaration shall be made on or before 01-06-2016 but before such date as may 
be notified. 
 
c. If declaration relates to tax arrears, any appeal pending before CIT(A) or the 
CWT(A) as on 29-02-2016 shall be deemed to have been withdrawn . 
  
d. If Declaration relates to specified tax, any appeal pending before the CIT(A) 
/CWT(A) or with Tribunal / High Court / Supreme Court shall be withdrawn by the 
declarant and proof of such withdrawal shall also have to be furnished. 
 
Also the Declarant is required to furnish an undertaking, waiving the right , 
whether direct or indirect , to seek any claim in relation to the specified act which 
otherwise would be available under any law or statute or under any agreement . 
 
 
IMMUNITY  
 
A. Immunity pertaining to tax arrears. 
 

A. In case of disputed tax (as a result of assessment order) less then or equal to 
Rs. 10 lakhs, whole of the tax and interest till the date of assessment / 
reassessment along with whole of penalty. 

B. In case of disputed tax (as a result of assessment order) exceeds Rs 10 
lakhs, whole of the tax and interest till the date of assessment / 
reassessment  along with 25% of  penalty leviable. 



C. If the pending appeal relates to penalty order, tax and interest payable on 
total income finally determined along with 25% penalty leviable. 
 
 

B. Immunity pertaining to specified tax 
 

Where the dispute relates to a retrospective amendment, whole of tax so 
determined along with whole of penalty. 

 

• Procedure 

1. Declarant to file declaration to the designated authority not below the rank 
of Commissioner in such form and verified in such manner as may be 
prescribed 

2. The designated authority shall within 60 days from the date of receipt of 
declaration, determine the amount payable by the declarant 

3. The declarant shall pay such sum within 30 days of passing such order and 
furnish a proof of such sum 

4. Any amount paid in pursuance of declaration shall not be refundable 

The order made under the scheme shall be final and conclusive and no 
appeal shall lie against such an order before any appellate authority. 
 

NON-OPERATION OF THE SCHEME 
 
The scheme shall not be applicable in the following cases :- 
 

- In search and seizure cases  
- In assessments relating to survey proceedings  
- In relation to assessment year in which prosecution has been initiated on or 

before the making of declaration under the scheme 
- undisclosed income in respect of any source or asset located abroad  
- An assessment / reassessment on the basis of information received under 

the DTAA 
- Persons notified under Special Courts Act, 1992. 

  



 
CASE LAWS 

 
 
1. Credit Suisse AG vs. Spice Jet Ltd. 2016 (Madras High Court) 

 
It was held that ex parte winding up order cannot be passed against the 
company which is unable to defend its case due to non-appearance of its 
lawyer in time on hearing date. 
 

2. Union of India vs. Financial Technologies (India) Ltd. 2016 CLB 
DELHI 
 
It was held that merger proceedings and proceedings under section 388B 
of the Companies Act 1956 against the delinquent managerial person are 
independent proceedings and hence section 388B proceedings cannot be 
stayed just because merger proceedings are pending.  
 

3. Messer Holdings Ltd. vs. Shyam Madanmohan Ruia 2016 Supreme 
Court 

   
It was held that filing of multiple pleas against the transfer of shares and       
suppressing the facts is a classic example of abuse of judicial process 
and exemplary cost was to be imposed on the litigants. 
 

4. Vineet Arya vs. Competition Commission of India (Commission) CAT 
New Delhi 2016 

 
It was held that where appellants failed to produce documents to prove 
that respondent had abused its dominant position by inducing appellant 
to book flats in their project, respondent cannot be held responsible for 
anti-competitive trade practices. 

 
5. Pan India Motors (P.) Ltd. Vs. Asset Reconstruction Company (India) 

Ltd. 2016 HIGH COURT OF BOMBAY  
 
It was held that banks and financial institutions are free to move under    
Recovery of Debts Due to Banks And Financial Institutions Act or 
SARFAESI Act to secure there security interest as both are 
complementary. 
 

6. Financial Software and Systems (P.) Ltd vs. Competition 
Commission of India 2016 HIGH COURT OF DELHI  

      
It was held that where single judge discontinued interim relief granted to 
appellant on passing of final order by CCI, it could not be held as illegal. 

 
7. VIL Ltd. Vs. Raibareilly Allahabad Highway (P.) Ltd. 2016 CLB-New 

Delhi   
 
It was held that relief under section 186 of the companies act 1956 
cannot be granted where it is not impracticable to call the meeting as the 
shareholders are very much present in the meeting and where they have 
expressed there willingness to attend the meeting. 

  



 
8. A. Akthar Hussain Vs. K. Pappireddiyar 2016 Madras  
 

It was held that security interest created in agricultural land is exempt 
from provisions of SARAESI ACT and hence cannot be enforced.  

  



 
NOTIFICATIONS 

 

 
  



 

 
  



 

 
  



 
  



 
  



 
 


